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INTRODUCTION AND INTEREST OF AMICI CURIAE

Paciﬁc Gas and Electn'c Company (PG&E) .has appiied to the U.S. Nuclear- .'
Regulatory Connnission (NRC) to expand the spent nuclear fuel storage facilities at
PG&E’S Diablo éanyon power plant (Diablo Canyon) near San Luis Obispo,

Califomia: PG&E seeks perrnission to construct and operate an fndependent Spent .
:Fuel Storage Installation (ISFSI) at that plant. The Environrnental Report submitted
by PG&E to the NRC pursuant toits application fails to contain any discussion of the
potent1al enwromnental impact of acts of terrorlsm or sabotage d1rected agamst the
_ proposed ISFSI. The NRC found the Enwromnental Report to be adequate rulmg
that potential acts of terrorism drrected agamst a proposed nuclear power facrhty, and
‘ the harm to the env1ronment that would result from such acts, need not be considered
or even discussed in licensing the faci'lity'because the possibility that acts of terror
, Will.be directed against the facility is tooremote. Factually, t-nis-conclusion isat ‘odd’s
‘vs./ith statements made by the President, memBers of h1s caornet,-and other" federal
officials, and is belie'd by .actions taken by the NRC i.ts'elf, 'since Septernber '1.1 , .21001.
Moreover this concluswn is contrary to the letter and spirit of the Natlonal

* Environmental Policy Act (NEPA) 42 US.C. §§ 4321-4370(f) | |
: .An.rici. file this brief pursuant to Federal Rule of Appellaté Procedure 29(aj |

1



seeking, among other things, ahearingA on the potential envrronrnental irnpact of acts ‘_
| of terrorism directed against the proposcd iSFSI. Anﬁci believe that such a hearing
 can be held pursuant to procedures prev10usly employed by the NRC for conducting |
secure‘ in camera proceedmgs on Dlablo Canyon security issues. In seeking such
hearmgs, amici arerecognizing the obv10us: the proposed ISFSI 1s_apot‘ent1a1 terrorist
, target. Accordingly, amici request that the Petitioners relevant state and local |
. govemment agencies, and other 1nterested members of the pubhc be grven the
opportunlty to present testlmony, 1nclud1ng expert testrmony, to the NRC regardmg
how: (1) PG&E rmght reduce the possrblllty that the proposed ISFSI w111 be targeted |
by terrorists; (2) PG&E might reduce the chances of a successful terrorist attacle on
the proposed ISFSI; and 3) PG&E mi ight reduce the public health and enwronmental
effects ofa successful attack onthe proposed ISFSI. By seeklng 1nclus1on in PG&E’
envrronmental analysrs ofa dlscussmn of the potent1a1 1mpact of acts of terronsm and .
sabotage directed agamst the proposed ISFSI amici seek to ensure that the NRC "
grves due consideration to proposals made by the Petltloncrs relevant state and local
authontles, and other interested members of the public, for reducrng the pos51b111ty‘.
th'at the propos‘ed ISFSI will b_e subject to successful terroristhattack.l

| There can be no doubt about the signiﬁcance of constructing a new nuclear

2



fécility in .Califomia.. ~Mor't-: than 35,000,000 people line in California; it is tne
:world’s fifth largest écpnnmy. A successfnl terrorist attack on a Califomié nuclear
~ facility, dépending on its  severity, conld kill or injure 'thonsands of neqple,
perménently contaminate valuable California natural rnsources,“and chas_tate the
..economies of bnth the state and the nation. Such'a successful a.ttack,. moreover,
- ‘would require California state and local govemment' ngencies to spend substantial
sums -- poten_tially in the tens nf millions of dollars -- responding to the éttack,
conducting deéontanﬁnntion activities, providing héglth servines for the injnred. and
thejf future offspring»an-d repain'ngdamaged infrastructure. |

| Amicus State of California has an obvious interest in -ensuring’that the risks
inhefent in the proposed expansion of Diablo Canyon"s n-u'cléarmwas'té ntorégé
facilities be cvaluated caréﬁllly and ;- to fhe ektent'c.onsiste.nt w1th p_lanf secunty --
with tne opportunity for meaningfui .publ‘ic- 'p~articipation. ;Anlici the States nf
| AMassachu.setts, Utah and _Wéshingtdn, all of which have or may shortly }iai/e
fe.dérally-régnla.ted nnciear facil‘itiés‘nri‘thin théir borders, have a:'éinﬁlar interest in
ensunng that proposed nuclear facﬂltles are evaluated‘ carefully and with the
: opportumty for meanlngful pubhc part1c1pat10n ThlS 1S no’ more than what NEPA

requlres.



AuRGthJEﬁfr
L
o THE NRC,’S STATED i{EASONS FOR FAILING TO ADDRESS |

TERRORISM IN ITS ENVIRONMENTAL ANALYSIS ARE -

FACTUALLY ERRQNEOUS AND LEGALLY INSUFFICIENT

.T.he NRC preAdica.ted itsd_etérrriination that NEPA reqﬁiréé neither an analysis
-of, nor hearings on, the potential environmental consequ;:ﬁces of an act of terrorism
| directe_d against PG&E’s propdsed IéFSI, on its cbn-c‘l_u.sion, reache.d in another
: matter; that the “possibility of a terrorist attack ton a prol;osgd nuclear facility]. . . is
spé‘culative and simply too faf removed from the natural or expecteci _consequénces
'. of agency action to require a study under NEPA.” Privaté Fuel Storaée, LLC.

(Independent Spent Fuel Storége Instéllation), CLI-02-25,56 NRC 340, 349 (2002),

as quoted in Paczf ¢ Gas & Electric Company, (Dlablo Canyon Power Plant

Independent Spent Fuel Storage Installatlon) CLI-03- 1,57NRC1, 6 (2003) v ThlS :

1. The NRC reached a similar conclusion in tﬁree' cases decided with

Private Fuel Storage: Duke Cogema Stone & Webster (Savannah River Mixed

- Oxidide Fuel Fabrication Facility), CLI-02-24, 56 NRC 335 (2002); Dominion

Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Unit 3), CLI-02-27, -

-56 NRC 367 (2002); and Duke Energy Corp. (McGuire Nucléar Station, Units 1

and 2; and Catawba Nuclear Power Station, Units 1 & 2),CLI- 02-26 56 NRC 358 ’

(2002).



- conclusion defies 1oéic, and is inconsistent ‘with étatements made and activities |
| undertaken, subsequent to September'l 1,2001, by the President, the members of his
' .‘ cabinet, and the NRC itself. |
| In Private Fuel Storage, thé NRC advances four arguments iﬁ support of its
posi;cidn that the pos,sibi]ity of a terrorist attack on a proposed facility is sirﬁply too
-speculative and too far removed from the consequences of agency action to require
NEPA analysis. First, Privqte Fuel Storage posits that the rfsk of a ferrorist attack is
not “a ﬁatural or inevitable i)foduét of llicens'ing” a nuclear facil'ity. ‘P}'ivate Fuel
S’torage, 56 NRC at 347. Th1s 'assertibril ignérés the fact that licensing any nucleér
- facility -- vx;l;ether a .reaCtor,.a spent fuel pool, or a dry cask spent fuél storage facility
-_-. near a ;:omr;n'lnity.bkoth makes the community a more likely terrorist target and '
4 inakes the consequences of a successful terrorist attack far more dév_astétiﬁg to tﬁé
community. : | |
Second, in Private Fi uel Storagé; fhc .NRC'Jlreaséns that “the lik_elihpod of é
ferrorist attack being directed at a particular nuclear facility is not quantiﬁable.”'
Private Fizei Stbrage, 56 NRC at 350_. Th1s assértfon igﬁores s,taf_emcnfs by» senior
government officials that further terrorist attacks oﬁ 'th'e' United Stétes, at lea.st‘as
devastatipg as those that obcuited on September 11, 2001,' are ineﬁtable, and that

nuclear facilities aré likely targets:



In his State of the Union Address on Januiary 9, 2002, Presiderit Bush
notect that U.S. intelligence ‘ageucies had 'unccvered plans of US.
nucléear power plants at Al-Qaeda bases in Afghanistan, indtcating that
attacks at those facilities may-have been planned. -‘We have found
diagrams of American nuclear pcwer plants and public' water .facilities, -
detailed instructions fot making chemical weapons, surveillance maps
of American cities, and thorough desct'iptious of landmarks in America

’and throughout the world ” sald the President. Blll Gertz Nuclear

Plants Targeted, The Washlngton Tnmis J anuary 31 2002

(http://asp.Washtimes.coutlpljintatticle.asp?act10n=prtnt&Art1cleID=2

0020131-6173’36). | T

On January 31, 2002, Defense Secretary _Rumsfe]d said that the U.S.
A Ahued fT orces must'prepare for pctential surprise attacks that could he

" worse than those inflicted on the United State's on September't 1, 2001

“THese attacks could grow vas'tly more deadly than those we ‘suffered on

: Septemberll 2001 ”saldRumsfeld Rumsfeld GreaterThreatsAhead

: CBSNEWS com, January 31, 2002 (http //www cbsnews com/



: storiesliOOQ/QZ/ZO/attacldmainSOl779.shtrrrl). The same day, the I\lRC
released an alert that it had issued to the nation’s nuclear nov_ver nlants
on.January 23, 2002. The NRC alert warned of the potential.for an
attack by terrorists who planned to crash a hijacked airliner into a
nuclear facility. While the NRC alert stressed that the threat of a |
kamikaze plane attack was not corroborated, the alert said that “the
attack was already planned” by three suspected Al- Qaeda operatrves
o already on the ground who were trymg to recruit non-Arabs for the

| terronstrmssron KennethR Bazmet and Richard Sisk, N-Plant Attacks

Feared The New York Daily News February 1, 2002, at 5; 2002 WL

3165383

On May 14, 2002, Gordon Johndroe, a snokesman'for the Oftlce of

Homeland Securlty, noted that “[W]e kriow that Al Qaeda has been

.‘ gathering 1nformatlon and looklng at nuclear facrhtles and other cntlcal

1nfrastructure as potentral targets ” B111 Gertz ecurrty Boosted at Nuk
Facilities, The Washlngton Trmes May l4 2002 (http //www |

_ ohlocrtrzen.org/campargns[elecmc_/pre2003/boosted.htm).



. On May 24, 2002, the NRC reported ehét the Nation’s euclem power
plants had been placed on heightened alert, as a result of i_nformatipn
gained by the intelligence 'community.. Wide:Ran-gih'_g Neev Terror
Alerts, CBSNEWS.com, May 26, 2002 (Ilttp:/www.ebsnews.cerrl/stoﬁes
/2002/05/24/attack/main510054.shtml). |

On October 24, 2002 the FBI issued a Threat Communication, waminé
that debriefings of Al-Qaeda detainees as ofmid-October 2062 indicated
that the group planned “o weaken the petfoleum industry by conducting |
sea based attacks against laege oil tankers end that sueh_ aftacké may be
part of more extensive eperations egainst ce eriergy-feieted tergets
iheluding oil facilities and riuc'lear.power plaﬁts.” Press ilelease, Unitee
States Department of J ustice, F‘ede’ralh Bureau of Investigation, October
24,2002 (http://www.fbi;gev/pressrel{pressre102/n1ets1‘042402.ht'm).
.bn Novembef 1.5,' 2002, the FBI v:s:ent a bulletin to law enforcement'
ag'e;lcies, warning them that Al-Qaeda’s‘ “hi ghest pﬁority targets remafn
Wifhin the.aviatien, petroleum; and nuclear sectors . . » Text of FBI

. Terror Warning, CBSNEWS.com; November 15, 2002 (httﬁ://www.

g



cbsnéws.com/stories/2002/11/15/attack/main 529501 shtm).
On March 20, 2003, Energy Secretary Abraham annoﬁnc;éd that

terrorists might have targeted the Palo Verdé nuclear power plant in

Arizona; Arizona Governor Napolitano sent Naﬁonal Guard troops to

. Iﬁfovide addifiéll.al security at that plant. Biggest US Nuke Plant May
st’ories/zo03/03/07/iraq/main543 112.shtmt).
On.April 29,2003, the NRC strengthened the Deéign Basis Threat (i.€.,
“tﬁe largest reééohable threat agéinst which a re.gu_léted- pﬁvaté guard
force should be éxpected to .defend’-’) .apj)licabié to the nation’s ﬁﬁclear
. power planfs. | Press. Release, ﬁnitcd States Nucléar Rpgulatqry
Commission, April .29, 2063 (http://.wwwA.n'rc'. gov/reading-rm/doc-
Ebllections/news/ZO03/03-053.ht_ml). |
OnMay 1, 2003, the FBI issued a i‘hreat Communication, warning the
| 6perators'of the Nation’s nuciéar powér plénts to rémaiﬁ vigilant ai:out
suspicious acfiﬁty .that,.c'o'uld sighél a potential tén.'._ori..st attéck. FBI

Warns of Nuke Piant Danger, CBSNEWS.com,' May 1, 2.0(')3- (http:

9

. BeTarget, CB SNEWS.cofn,’ March 20,2003 (http ://Www.cf)snews.éonv :



//m.cbsnews.cel.ilks‘toﬁes/20O3/O9/O4/3ttéck/1#ain5’7155:6.shtml);. ‘
On Septemleer_ 4, 2003, the United States General Accounfing Office
(“GAO”). issued a repeﬁ, noting that the nation’s comrhercial nuclear
.poﬁver piants are poesibie terrori.st,fargets -and criticiziﬁg the NRC’s
oversight and regulation of nucleer.pO\ver plant securiti United States
General Accounting'Ofﬁee, NuclearRegul étm_y Commission: bversight
of Security, GAO-03-752 (September 4,' 2003) (http://www.gao.
gov/new..items/d03752.pdt)._ | o
On December 21,2003, the Departmenf of Homeland‘Seeuri_ty eieveted
the nationwide alert level to Code Qrange, indicatiﬁg a “Iligh” risk of
 attack. The elevation of the alert level resulted in part from information
provided by “[tJwo foreign sources, who had been reliable ip the past
... that Al-Qaeda was ploﬁing attacks in Véldei, Alaskéi Houeton and .
Galveston, Texas; Taﬁpehamoek, VA; Belgium anc.i'Saudi. Arebia. U..S_.
'authorities concluded that terrorists miéht be targeting oil pij)elines,
reﬁneries and nuc}ear power planté in-or ‘near those areas.”

(Tappahannock.is 74 rniles-_from anuclear ﬁower plant near Lake_ Anna,

10



virginia). ".I‘or'li Locy, Kevin jéhnson, Mimi Hall and John Diérm.)'r.xd,'

Source Gave U.S. Details of New Plot, USA Today, January 12, 2604

: -_(http://usatoday.com/news/natio'n/2004-01412-.code-orangc¥
cover_x.htm). | |

. When, on January 9, 2004, the Department of Homeland Security

réduced the nationwide threat'levei t.o Code Yellow, it asked the '

Commonwealth of Pennsylvania to maintain heightened security

measures at the five nuclear power planté in Pennsylvénia. Pennsylvania

Governor Rendell Lowers .Statg Homeland Secuﬁty Threét to Yé_lloﬁvi

Péﬁnsylvania Office of the Goverhér, ~I.anua‘r.y 0, 2004 

. (http://biz.yahoo.conﬂpmeWs/O40169/phf019_1.1ftml.)_ o

‘ These sta;.tements demonstrate fhat_ feder'al‘agencies do,infact, rouﬁnelyprédict' ‘

the degree and scope of the risk of terrorism confronﬁng the nation, and particular

infrastructure facilities -- including nuclear facilities -- within the nation, at specific |

11



pc')ints- 1n time.Z Moreover, these."s-téteménts indicate thét', at a nﬁnimufﬁ,' it 1s
.inevitable that.é terrorist attack will be .attémpted against at least one American
"nuclez;r facility. Tb argue that, because we do not kan when or where that attempt
will take place, ‘we néed not consider the likelihooé and consequences of a terrorist
- -attack ona particular nuclear faciiity, at the }time it is licensed, is t6 foreclose publié
| -discussion of a threat that senior govemmerit officials have determined to be realistic
and substan.tliall.
Third, 1n Private Fuel ;S'to}'age, fhe ﬁRC a;serts that t'lilé"ris.k’of a.terroris't éttéck
. on a nuclear facility is a “worst 'casé éceﬁario” and thus is exempt from NEPA

, sérutiny.‘ " Private Fuel Storage, 56 NRC at 352. This assertion, again, ignorés_

statements made by senior government officials that serious terrorist attacks on the

, 2. The President’s National Strategy for the Protection of Critical
~ Infrastructures and Key Assets pledges that the “NRC and [The Department of
Homeland Security] will work with owners and operators of nuclear power plants
to develop a standard methodology for conducting vulnerability .and risk
assessments.” George W. Bush, The National Strategy for the Physical Protection
of Critical Infrastructures and Key Assets 75 (February 2003)(http://www.
whitehouse.gov/pcipb/physical_strategy.pdf). This confirms that federal agencies
predict the degree and scope of the risk of terrorism confronting national nuclear |
facilities at specific points in time and are working to standardize their
methodology for making such predictions. '

12



United Statés are inevitable, that nuclear power plants are potential ;targets for attack,
‘and that attacks on American nuclear power plants have already been planned. As

such, the potential for a terrorist attack is precisely like the potential for an earthquake

-- the environmental consequences of which, in the case of Diablo Canyon, the NRC

‘has conceded are subject to NEPA an_alysié. Terrorist attlacks,A like earthquakes, will -

occur -- the only question is whether “ground zero” will be a nuclear power plant.

The NRC’s contention that a terrorist attack on a nuclear facility is a “worst.

" case scenario” is also belied by the NRC’s long standing practice, recently resumed,
of conducting force-on-force exercises at the nation’s nuclear power'plénts. In these

exercises, people pretending to be terrorists simulate an attack on a nuclear power

plant in order to test the effectiveness of plant security procedures and personnel..

- These exercises are, by their very nature, unrealistic: the staff of the nuclear power

| _plant under simulated attack knows in advance that the pl.ant will be attacked.

-Ind'eed, the GAO recently Eriticized the NRC’s pre—September 11,. 2001 force-on- -

_force exercises as unrealistic in anumber of other respects, as insufficiently frequent,
and as essentially meaningless, because the exercises were typically conducted

against plant security forces that had been speciﬁc;élly enﬁar;éed for the exercise.
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Nonetheless, theresults of the pre-September 11,2001 force-on-force exercises
conducted at the nation’s nuclear power plants show that a successful attack on a
 nuclear power plant is far from a worst case scenario:

- Plants that used increased numbers of guards, increased training, or
increased defensive positions or barriers faréd better in the [evaluations]
than those that used the plant defenses specified in the [plant] security

- plan. According to the [plant security evaluation] reports, of the 45
plants that increased plant defenses beyond the level specified in the

-security plan, 10 (or 22 percent) failed to defeat the attackers in one or
more of the exercises conducted during the [security evaluation].

. However, of the 35 plants that used only the security levels specified in

- the- [plant security plan], 19 (or 54 percent) failed to defeat the

' attackers in one or more of the exercises conducted during the [securnfy

evaluation].

United States 'General Accbunting -Ofﬁce Nuclear Regulatory Commission:
Overs1ght of Secungg at 16-17 (emphasis added)?.
Flnally, in Private Fuel Storage, the NRC reasons that NEPA ana1y31s of the

- risk of terrorist attack on a nuclear -famhty is p'recluded‘by security: con51derat10ns.

_ 3. On February 15, 2004, the CBS television program “60 Minutes”
reported that terrorists have in the past penetrated multiple levels of security at the -
" Y-12 nuclear complex in Oak Ridge, Tennessee and at the Los Alamos National
Laboratory in New Mexico. Nuclear Insecurity, CBSNEWS.com, February 16,
2004 (http://www.cbsnews.com/stories/2004/02/12/60minutes/main
599957. shtml) .
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". Private Fuel Storage, 56 NRC at 354-357. ’I:his Circti'it, r)owever, has held that there _
'.is no “national defense” exception to NEPA. No GWEN Alliance of Lane County,
Inc. v. Aldridge, 855 F.2d 1380, 1384 ‘(9?“ Cir. 1988); accord, Concerned About
“Trident v. Rumsfeld, 555 F.2d 817, 823 (D.C. Cir. 1977). Obviously, any written
--analysis of the po.ssibility and consequences of 5 terrorist attack on a nuclear facility,
_such as.the proposed ISFSI at Diablo Car1ybn, and any public hearing on the measures
| tedbe taken to reduce that risk and' mirrirnize' t}rose consequences, will have to be
carefully conducted to prevent the discl_esure_of seneitive security irtforrnaﬁontﬁ) But
the need to invoke such safeguards does not r'nearl that' the NRC need not carefully
analyée the nature and extent of the riek faced by the public in the event of a terrorist
attaek on a proposed nuclear facility. Nor, in the face of such an identrﬁed riék.and
iikely harmful consequences, does it mean that the public should be eompletely
,precluded from participating in the NRC’s demsron whether to license a partlcular

_facﬂlty and in the NRC’s selectlon of the condltlons to be 1mposed on such a license.

4, The NRC has prevmusly conducted in camera hearmgs on Diablo
Canyon security issues. Interested parties, including representatives of the-
Attorney General of Cahfomla and pre-screened members of the public, -
partlmpated in those hearings.
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. In We_inbefger V. Cathélic Action of Hawaii, 454 US -159, 143 (198 1), for example,
..thé .“[Supreme] Court held that the Navy must consider [the] environméntal éffects
of cbnsfructing anuclear weapons dump in Hawaii, but n'eed not plllblish the,portiong
ofan environmeﬂtal impact statement.which'would jeopardize national secrets.” No
:(}"WEN Alliance, 855 F.2d at 1384.
. | 1L |
THE NRC ’S. FAILURE . TO EVALUA-TE "THE
ENVIRONMENTAL EFFECTS OF TERRORISM DIRECTED
. AGAINST THE PROPOSED EXPANDED NUCLEAR WASTE
STORAGE FACILITIES VIOLATES NEPA
Thé NRC’s determination that PG&E né¢d not include any discussion of the
envifonmentai impact of poténtial acts of terrorism or sabotage in its analysis of the
environmental consequences of constructing and operating the proposed ISFSI fails-
to meet NEPA’s most basic requirements. The NRC’s determination not to conduct
."hearings (subject to appropriate security procedures) at Whicﬁ interested members of
- the pﬁblic might pfopose alternatives to the proi)dsed ISFSI, or might suggest how
- the ISFSI can be designed to minimizé the pof#ntial for successful ierrorist attack,
simiiarly ﬁélates NEPA. | | |
- The NRC’s formal procgdﬁres for evaluating the env_ironrﬁenfal coﬁéequences
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6f its décisions, and .fo-r enéuri_ng pubiic participation in that evaluation, 'diffcr from‘_ :
thos'e-'o.f other federgl aggnéies. .NOnet_h'eless,v'NEPA applies to NRC 'dec':i-sions', and
the NRC’s evaluation of the environmental consequences of its decisions must meet |
NEPA’s' standards. Calyert Clzﬁfv ’ Coo'rdinating C.'omm'., Inc.v. United States Atomic
'Energy Comm ’n.; 449F.2d 1109, 1117 (D.C. _Cir. 1971). .
| : Qhe of NEPA’s primary goals is to integrate _f‘eriv;rorimentai amenities and
valuesf’ with the economié and technical considerations more typically included in
- federal govemfnent decisi_on makmg Pubﬁ'c Citizén v Depdrtmeﬁt of T ransp., 316
F.3d 1'002‘, 1010 (9™ Cir.), ce}_‘t. grbnied sub nom. Departmént of T ransp.' v. Public
' Citizen, US . 124 S.Ct. '95.7' (2003). ’fo p.r01.note environmentally
sensitive government decision-makihg', NEPA requires federal agencies to prepare
.an Eﬁvironrﬁental Impact Statement (EIS) for all “maj (;r F éderal actions si gﬁiﬁcantly
- -affegting the ... environment.” 42 U-.S.C..§ 4332(2)(C).; Public Citizen, 316 F.3d at
1021, ' . | B
.~ 'Where the impacts ofa Iﬁroj ectare unciéar, an égeﬁcy méy ﬁrét prepdrc amore
j‘jlimited _dbcumént to determine Whether the proposéd action may ﬁave a signiﬁcanf

environmental effect. Nd_tional Parks & Conservation Ass’n. v. Babbitt, 241 F3d"
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722, '730 (9" Cir. 2001j '.(éi'tin'g 40 CFR. § 1501 .4), cert. denied, 534 U.S. 1104
.(2002). Sucha limited document must inblucie brief discussions of .the enﬁrOnméntal
.impacts of the proposed action and alternatives, and a listing of agencies and pefsons
: 'c-onsulted, and provid.e the eviden;e and analysis fequired for deterﬁﬁning whether
' ‘thé agency must prepare an EIS for the project. Sﬁye the Yaak Comm. v. Block, 840
| 'F.2d 714, 717-18 (9" Cir. 1988) (citing 40 CFR § 150.8.9). “If tsuch a preliminary
analysis] establishes that an agency;s ‘action may have a signiﬁcapt effect upon the.
.. environment, an EIS mlisf be prepared.”” National Pérks & Conservation Ass‘-’n.,
241 F.éd at 730, quoting Foundation JorN. Arﬁ. Wild Sheep v. United States Dept. of
Agric., 681 F.2d 1172, 1178 (9" Cir. 1982). |
NEPA and the Ninth Circuit case la\;v' intefpreting it establish-“a re]éti\;ely iow
tﬂreShold for the preparation of an. EIS.” Natur&l ’Re;fodrces '.Defe»nse Céﬁncil .v. |
" Duvall, 777 F.Supp. 1533, 1537 (E.D. Cal. 1991Y; see also Save the Yaak, 840 F.2d
at 71’}. In this case, Petitioners need notv‘e'stabl'ish'thtat the propbsed'expahsion of
l;(é&E’s nuclear waste storage facilities at Diablo Canyon will reéult inan increaséd
- risk of terroﬁst attack at Dilablo Canyoﬁ for 'this Court to require the NRC to include-

the environmental consequences of p'otential acts of terror directed against PG&E’s
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| proi)osed ISFSTinits environmental analysis of that fadility, and to reqliire the NRC
| .:.to inclﬁde interested members of the Ii)u'bl.ic inits evaluation of tﬁose consequences.
,Nor need the Peiitioners show ‘that the proposed expa_nsibn of Diablo Caﬁydn’s
nu~cléar_waste storage facilities will result in anincrease in the adverse environmental-
.cbnsequences fhat woﬁld result from a4sucéessfu1 attgc,k on Diablo Canyon for‘this'
Court to ;‘equire fﬁe NRC to analyze the en:vironmental consequences of such
potential acts of terror. This Court may fequiré the NRC to conduct such an analysis,
and to include membe.rs of thé pub]ic inits é;)nduct of that anaiysisz if the Petitioners
: ¥aiée a -“substan.tial question” whether the propoéed- ISFSI may. -- by virtue of
increasing eithef'thé likelih’ood or consequences of a"successful terrorist attack on |
Diablo Canyon—-ha\.re a signiﬁcaﬁt effect on the environment. See National Parl'cs‘&
.Conservatzon Ass’ n., 241 F.3d at 730 (EIS must be prepared if pI'OJCCt may” have
.-.51gn1ﬁcant environmental 1mpact) Idaho Sportmg Congress v. Thomas 137 F 3d
:1146, 1150 (9th Cir. 1998) (EIS must be prepared if plaintiff raises “s_ubstan'tial'
‘question” whether -project rﬂay .han.: signiﬁéanﬁ environmental effect). And the
| statement§ of the President, the mer'nbe£s of his cabfnet, apd othéf fédéral ofﬁéials,
and the conduct ofthe NRC itsélf,. offe; strong evidence that the i)rol;ééed ISFSi will -
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have such ah_efféct on tﬁ"e Célifdmia 'enﬁroﬁment.
A federal ageﬁcy"s decision to procee;i with a méj or actidn .w'i.ihout pféparing .

an EIS is governed by the “arbitrary and capricious” standard. Native Ecosystems
Council v. Dombeck, 304 F.3d 886; 891 (9™ Cir. 2002). This Circuit has held thai an
| égepcy acts arbitraﬁiy and cap‘ricimils'ly' if it has
- relied on factors which Congress has not intended it to consider; ehﬁrely

failed to consider an important aspect of the problem; offered an.

explanation for its decision that runs counter to the evidence before the

agency, or is so implausible that it could not be ascribed to a difference

1n view or the product of agency expertise. ‘

| Southweéi Ctr. for Biolog;'cal Diversity v. United States Forest Service, 100 F.3d -
" 1443, 1448 (é'h Cir. 1956) (citations omitted).
| By this standard; the'NRC has acted arbitrarily and capﬁéiously. th oﬁly.has
the NRC entirely failed to écidress a critical, potential environmental impact of the
proposed e);pansidn of the nuclear waste storage facilitieé at Diablo Canybn, it has -
offered an explénation'for ifs decision that is counter to th.e evidence before it and |
defies comn‘mn sense.

“Additionally, an agency’é decision [to proceed \.vithout-the benefit of an EIS

‘that addre_sses all potential environmental consequences of a i)roposed project] will
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- be considéred uﬁreésonable if -the‘ ag'éncy faﬁé to supply a conviﬁcihg statement of
reasons'why potenﬁal effects érg insi.gniﬁbant.” Blue Mountains Biodiversity Project
V. Blaékwood, 161 F.3d 1208, 1211 (9" Cir,."' 19.98'), cért. denied, 527 U.S: 1003
. '(1999), quoting Save the Yaak, 840 F2d ét 717. The statement of reasons is “crucial”

o determining whether the agency has taken the réquisite “hard look” af the poteﬁtial
én’vironmental iimpécts of tﬁe proposed project. Save the Yaak, 846 F.2d at 717. A
Court-may defer to an agency a deqision to 'proceed without preparing an EIS only
wﬁen that decision is -“fully .infci)r'r‘r'xed and 'well considered.” LaFla}nmé v. Federal
Energy Regulatory Comm’n., 852 F.2d'389, 398 (9 Cir. 1988) (citations omitted).
Finaﬂy, when members of the public suggest reasdnéble alternatives to a pf(;posed
‘agency action, a-federal agency shoula prepal;e an Environmental Impact Statémen;t .
that compares the reasdﬁébly foreseeable .ehvironmental effects of the project'éé | 4
proposed with the reasonably foréseeab]e environmenfal effects of the 'al_tema'tive._ .
Natural Résburces Defense C’oun?il, Anc. v. United .Statés 'Nuc‘lear Regulatory
C;omm ’n., 606 F.id 1261, 12 69-70 '-(D.C. Cir. 197_9)'.

| . Measured by these standards, the..NRC,’s refusai to require an évaluatic’m ofthe

- environmental consequences of potential acts of terror and sabotage directed at the
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propo_sed ISFSI, and to allow the i’etitionefs, étate and 106a1.govemmer1't agencies,
and other interested members of the public, to present théir views on those impacté

. "and how they might be avoided or nﬁﬁinﬁzed, is érbitrary and capricious. Far from
faking a “hard look” at the increased risk of terrorist attack, and the increas'éd
~environmental consequences of a successful terrorist attack, posed by the proposed
'éxpansion of the nuclear waste stofage facilitieé at Diablo Canyon, the NRC réfused
‘even to ;:onsider the issue. Far from supplying a tﬁoughtﬁ;l statement of réasons for
its refusal to address the issue, the NRC, instead, simply 'asséﬁed fhat the “possibility
- of a terrorist attack [ona propo.s.ed nuclear facilityj is speculativé aﬁd sfmply too far
removed from the natural of expécted consgqﬁehces of agency action to reqﬁire a
study under NEPA,” Pacific Gas & Electric Co., 57 NRC at 6, and “that NEPA’s
‘public ﬁrocess isnot an appropriate forum for conéidéring sensitive security issues.”
Id. at 7.. As we ha_fve sech, these c‘on,c':lusory statementé are unfounded, contrary to
. statements made by thé Presidenf, his cabinet 'ofﬁcérs and the NRC-itself.', aﬂd i gndré '
in camera procedurés.’ previbuélyl employed By the NRC fc;r hc;l.dingﬂhearihgs on
" Diablo Canyon security matters. |

FinalIy, the NRC féiiéd to consider any alternatives to the ISFSI as proposed,
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| inclu‘d'in'g proposals to make the proposed ISFSImore sec’ﬁre from térforist attack and

less likely tb cal_lse injury to the public or to the eﬁVirQnmeht if successfully attacked,

~ that the Petitioners, among others, sought to suggest. ‘Indeéd, the NRC refused.to -

allow any presentatioii of such propbsals. |
| ~ CONCLUSION
- For the foregoing reasons, amici respe'ctﬁﬂ_l'y_. request this Court to
requife the NRC to fulfill its obligations under NEPA by: 1) assessing the potential
énvirbnméntal cohsequences of an act of terror §r sabotage directed against the

prbposed ISFSI at Diablo Canyon; and 2) cpndﬁcting hearings (subjecf to measures

| necessary to protect the security of Diablo Canyon) on those potential environmental |

impacts and on the measures that the NRC might require to minimize both the risk
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and the consequences of a sticcessful terrorist attack on the proposed ISFSI.'
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